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Notice of Violation for OU2 Notification as per September 16, 1993 Secretarid Guidance 

Associate Deputy Secretary for Field Management, FM-1, HQ 
General Counsel, GC-1, HQ 
Assistant Secretary for Environmental Restoration and Waste Management, EM-1, HQ 
Assistant Secretary for Environment, Safety and Health, EH- 1, HQ 

In compliance of the September 16 and August 18, 1993 memoranda from the 
Secretary, we are providing 10-day follow-on information from our September 
13, 1993 memorandum (ERDHR: 10795, attached). This information is required 
within 10 days of a Notice of Violation, as specified in the guidance information 
entitled: "Guidance on Management Procedures for Addressing responsibility for 
Violations of Environmental Requirements and Related Fines and Penalties." 

The Notice of Violation was received September 10,1993 (attached) from U.S. 
Environmental Protection Agency (EPA) and the Colorado Department of Health 
(CDH) for missing a milestone under our IncerAgency Agreement (IAG). The 
missed milestone is for the Final RCR4 Facilities Investigatian/Remedial 
Investigation (RFURI) Report for Operable Unit 2 (903 Pad, Mound, and East 
Trenches) . 
In consultation with EM-40, we have agreed to dispute the Notice of Violation 
through the Dispute Resolution process laid out in the IAG. The  basis of the 
dispute is that we have not missed the August 9, 1993 milestone for the Final 
RFURI Report at this time (due to an August 12, 1993 (attached) EPNCDH "stop 
the clock" authorization on the schedule as of June 21, 1993), but will miss it in 
the future. Once the schedule "stop the clock" has been lifted, we will miss the 
milestone by approximately nine months, this makes us subject to additional 
stipulated penalties of up to $355,000 (1 week at $5,000 and 35 weeks at 
$10,000). 

We will keep all parties infoimed on the progress on the Dispute with EPA and 
CDH. If you have any questions about this, please contact James Hanman at 
966-5918. 
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Attachment to ERD:SRG:11140 

Within 24 hours: 

/A) The vatu re of the slleped violation and of t he environmental threat nosed 
therebv; 

The nature of the violation is the failure to meet the InterAgency Agreement (IAG) milestone 
for submittal of the Final RCR4 Facilities Investigatioflemedial Investigation (RFI/RI) 
Report for Operable Unit 2 (903 Pad, Mound, and East Trenches). We missed the milestone 
for the Draft RFI/RI Report. due March 12, 1993 and as a result we are missing subsequent 
milestones. The Final RFYN Report, due August 9, 1993, is the second milestone to be 
missed for Operable Unit 2. We received the Notice of Violation on September 10, 1993 
(attached). 

There is no immediate environmental threat posed by this alleged violation of the IAG. 

/R) whether the alleged - violation has been corrected, o r  is COD tinuinr: 
The alleged violation is continuing. The U.S. Environmental Protection Agency (EPA) and 
Colorado Depattment of Health (CDH) have told us verbally, that once they receive the Draft 
RFL/lU Report, they will assess the amount of the stipulated penalties and then correct the 
schedules to put us back "on track." 

l 0  the bas i s for the rePulatQUr aut h i '  or tv  s d i sco v r  e v o f h  t e a I 1  gred viola tion 
(e,?, . D  enartment or contractor se If-r epo r t in P o r e xt  e m a  1 r 8- pulatory 
insoection);  

We informed the EPA and CDH in wiiting on August 12,1993 that we were going to miss the 
milestone for the Draft as well as the Final RFURI Repo~-ts. 

ID) whether fines or penalties are beinv assessed and, if so. the amount: and 

We have been notified that once we submit the Draft RFL/RI Report, the regulators will assess 
the amount of the stipulated penalties, We axe subject to stipulated penalties of up to $5,000 
for the first week, and $10,OOO a week thereafter for each missed milestone. Since the 
stipulated penalties are "additive," and we will he subject to the $5,000 and $10,000 amounts 
for each missed milestone. We won't b o w  the actual amount until we meet the milestones 
and negotiate with EPNCDH. 

Before the "stop the clock" authorization from the regulators was received, we were 
anticipating approximately a nine month delay in both the Draft and Final RFVRJ Reports. 
Once the schedule is resumed, we still anticipate a nine month delay. This would make up 
subject for up to $355,000 for each missed milestone (one week at $5,000 and 35 weeks ;It 
$10,000 equals $355,000), or $7 10,000 in stipulated penalties. 

I El whether dun licative notices were issued to the Dena rtment and to P 
contractor for the same alleeed violation, 

The notice w a  sent to DOE only. 



Attachment to ERD:SRG:11140 

Within 10 workinp daw; 

JA) t he dv ree of resaonsihilitv o f  the Denartment and its co ntractor for the 
allered violation. refardless o f who rece ived the notice; 

In this case, DOE has accepted responsibility for the violation of the IAG for missing the 
milestone for the Draft RFL/RI Report. This is based upon the March 29, 1993 memorandum 
from R. P. Whitfield to the Acting Manager, Rocky Flats (attached). 

fSl 
the Iwal or factual mounds for the alleped violation; 

Although we have told the €PA and CDH that we agree to the stipulated penalties for missing 
the milestone for the Draft RFI/RI Report. we disagree that we are currently in violation of the 
milestone for the Final RFVRI Report. 

A "stop the clock" authoiization was received from EPA and CDH on August 12, 1993 
(attached), that. retroactively stopped the schedule as of June 21, 1993. Since the missed 
milestone date for this alleged violation was August 9, 1993, we maintain that we have yet to 
miss the milestone. However, once the schedule is restarted, we will ultimately miss the 
milestone. 

whether the Ope rations Office o r  any affected cont ractor disaprecs with 

IC1 

DePotiate - a different settlement; and 

In coordination with EM-40, we have agreed to dispute the notice of violation. The Dispute 
will follow the Dispute Resolution process laid out in Part 19 of the IAG. We will argue that 
the schedule was stopped as of June 2 1, 1993. therefore, we could not have missed the August 
9, 1993 date at this time. 

whether the issiiinp rerrulntorv authoritv's pronosed resolution should be 
nted. o r whether an attemat should be made to co ntest the notire or to 

We emphasize that although not cuirently in violation of the IAG milestone for the Final 
RFURI Report, once the clock is restarted. we will ultimately miss the milestone. 

ID, 
occurrinp in the future. 

the act  ions taken. o r  nronosed, to nrevent similar alleped vialations from 

The piimruy reason for the missed milestone for the Draft RFURI Report was the failure to 
coordinate with EPNCDH in a timely manner to resolve the W92 fundinglscope-increase 
issue and to reach agreement on a schedule extension. We have since developed a closer 
working rehionship with EPMCDH to identify issues, early on, that potentially impact IAG 
deliverables and milestones. 

As noted in D above, we maintain that have not cun*ently missed the milestone. However, we 
will be in the future, once we revise the schedule can be determined. 
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aBJEm Rocky Flats  Response t o  the Ragulatars Regardfng Haticc of V i o l a t l v n  

\ 
Ta Acking Manager, Rocky Flats Office 

\ 

.- 

On M a h h 4 6 ,  1993, a Notice of Violation (NOV) for missihg zin Operable 
Unit (OU) Z'- Interagany Agreement (IAG) sthedul e milestone was received 
from the Enviro'hmental Protection Agen-ty and Colorado De artment crf 

the f ines .  AltRougb the exact amuunt of the f ines  'rs currently not knaun, 
I t  i s  b e l i e v e d  that the fines will ba reasonable. 

The DOE response t o  the HDV and changa t o  ths XAG milestone schedules inUt 
be as follow: 

Formally n o t l f  the regulators t h a t  DOE wjlf accept f ines  and penalties 
ass;ac:a.ted wit ths h'UY without dis U t g ,  Point ou t  t h a t ,  when t h e y  21% 
detsmfhlng t h e  amunt t o  assess, t cy consider that the funds  txpmbed 
on penaltjes reduce thr! amoupt availabla f o r  env i r omn ta l  restoration. 

Imedfately inlt iate  a scrles or" meettngs w i t h  staff level regulators 
t u  d e s c ~ i b e  In dEtail the project  rnanzgement, basFline,  and change 
control process, and t o  jo lnt ly  define the exact procedures t h a t  sJ1'I 
lead t o  their involvement j n  the process. 
partlclpation in the formulation of roadsap isrurs, assumption 
dewlopment,  and mmbershlp on the Field Mflta Change Cantto1 Boat-d. 
In order t o  b@ f u l l y  effectfve, th8 regulators wi77 need t u  have z good 
2nderstanding of the project nznagsment system. 

Request the regulators work jbjntly w i t h  DOE through a l l  prcrgrmatSc 
and OU-spedf I c  Issues; It is believed that we can j o i n t l y  then 5ee 
first hand what t h e  problems are. Thls can have several benefits whlth 
a r e  (1) the proJect will m w e  forward a t  a fastel- pace since work is 
being done on the prublms a t  hand; (2)  we will be mom a b l e  t o  
exercise t h e  provisions of the ZA6 that address scope growth; (3) the 
fines and pena l t ies  t h a t  will be imposed wjll be rnjnimal because o f  t h e  
progress made;  end (4) ways t o  streanline the assessment and cfeanup 
process at  Rocky Flats Hill be jointly tdmt i f jed  with t h e  regulators.  

Request that the QurliLiy hctfon T e a  ef for t  be expanded t o  rev iew the 
scope end schedule of a17 Environmental Restoration ac t i v i t i e s  aga l n s t  
avai7aOl e resourcts. 

Health. The De artmsnt of Energy (DOE) has na current p F am t o  pMtest 

R i 

These may inc lude  
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Agaln, I emphasjze, a l l  efforts shu&!d be dlreeted a t  completing the 
necesSary Wprk uhlle incorporating parbictpatien af the regulators, . Our 
ultltnate geal I s  t o  establish a realistic P rocess far the identifiratjon 
and scheduling of flrm rn51artonssm Your $ a f f  may obtain further detai'ls 
regrd'ing this approach through Headquarters Rocky F1 ats Envj ronmantal 
R t s t a r a t l o n  Prugram Hanager, Auttr Rampertaap. 

cc: 
J. Baublltz, EM40 
R, Llghtner ,  EM-45 
ti. Larson, EM-45 
R. Ereenberg, EM-433 

H. McBride, RF 
J. hartman, RF 
F. Lockhad,  RF 
R, Schassburger, RF 
M. Roy, RF 
8. Faron, GG-13 
R. Kaltrlder, EH-22 

E. LjVingston, €M-5 
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United States Government Department of Energy 

Rocky Flats Office orandurn 
REPLY TO 
ATTN OF: ERD:HR: 10795 

SUWECT: Notice of Violation from t!!e Environmental Protection Agency  an^ the Colorado Deparnnent 
of Health on the Rocky Flats Interagency Agreement, Operable Unit 2 

Associate Depury Secretary for Field Management, FM-1; HQ 
General Counsel, GC-1, HQ 
Assistant Secretary for Environmental Restoration and Waste Management, EM-1, HQ 
Assistant Secretary for Environment, Safety and Health, EM- 1 ,.HQ 

TO: 

In compliance with the August 18,1993, guidance from the Secretary on Reponing 
Procedures for Enforcement Actions Related to Violations of Environmental Requirements, 
this memorandum provides notification that a Hotice of Violation (NOV) has been formally 
submitted ro the DOE R x k y  Flats Offie. 

Thc violation relates to missing a previous Interagency Agreement (LAG) nlilestone dare on 
Operable Unit 2 for the delivery of the Draft RCRA Facility Investiganon/Remedial 
Investigation Report (lU=VRI) which was due on March 12,1993. A request Eo; extension 
on tihis Draft Repon was denied by the rcgulatov agencies and a NOV was issued on 
March 16, 19?3. The LAG required the submittal of a Final Report on August 9, 1993. 
The regulatory agencies also denied a request for extension on this Final Report and have 
now issued a second NOV, 

Rocky Flats has expedited the schedule for delivery of the Drafr and Final Reports and 
planned delivery on December 16,1993, and May 21, 1994, respectively. Although R x k y  
Flats does nor deny the authority of the Environrnen:al Protection Agencv and Colorado 
Department of Health (CDH) to impose fines and penalties on the first kissed milestone for 
the Draft R e p o ~ ~  there is a strong argument against imposing funher pcnalties for missing 
the Final Repcrr. R x k y  Flats had requested and received the approval of the regulatory 
agencies to "Stop the Clock" on all Remedial Investigation R C ~ O K  acuvines 2s of lune 21, 
1993, for Opsrable Unit 2 until risk assessment issues were resolvcd. Resol-ring this issue 
will further impact the planned completion dates for both repom identified above. 

DOE is liable for pznalties of up ro SS,ooO for the first week and up to S10,ooO fer every 
week theredter for noncompliance on each milestone missxi under the IAG. The Notice of 
Violation for the Final R.FJ./RI Report was issued to the Department of Energy since the 
Mznagement and Operatins (MgLO) conmcror is nor a p m y  tu the agreement. CDH has the 
authonry 10 issue a comparable NOV to the M&O under the RCRA permit, but has nor yet 
done so. 

' 3 ,  ._ 

7 Attxhrnents: 
Lackground lexcrs 
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